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- r/?e MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of tinne may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

!)□ Responsive to connnnunication(s) filed on . 

2a)n This action is FINAL. 2b)|3 This action is non-final. 

3) n Since this application Is In condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 1-17 is/are pending in the application. 

4a) Of the above clalm(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) K Claim(s) 1-17 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing{s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the con-ection is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) 0 The oath or declaration is objected to by the Examiner. Note the attached Office Action orfomi PTO-152. 

Priority under 35 U.S.C. § 119 

1 2) ^ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (0. 
aM All b)n Some * c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2.n Certified copies of the priority documents have been received In Application No. . 

3.13 Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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2) n Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) □ Information Disclosure Statenfient{s) (PTO-1449 or PTO/SB/08) 
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4) n Inten/iew Summary (PTO-413) 
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5) □ Notice of Informal Patent Application (PTO-152) 
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DETAILED ACTION 
Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the subject matter 
which the applicant regards as his invention. 

2. Claims 5-13 rejected under 35 U.S.C. 112, second paragraph, as being indefinite for failing to 
particularly point out and distinctly claim the subject matter which applicant regards as the invention. 

Claims 5 and 8 contain limitations drawn to the structure of the container neck. Furthemriore, 
claim 10 is drawn to seal which is to be disposed on the container neck. Because independent claim 1 is 
drawn to a closing cap for sealing a container it is unclear if the claims are drawn to the combination or to 
just the subcombination of the closure cap. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that fornn the basis for 
the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on sale in 
this country, more than one year prior to the date of application for patent in the United States. 

4. Claims 1, 3-12, 14-17 are rejected under 35 U.S.C. 102(b) as being anticipated by Druitt US 
6,082,569. 

Druitt '569 teaches an injection-molded threaded closure cap with an L-shaped sealing flange (6), 
a conical stop flange (5) capable of being used to seal a container neck opening, untabled extemal 
knurling, and an unlabeled tamper evident ring, In figures 4-5. The rib (6) is disclosed as being 0.2 mm 
thick. 

Regarding claim 5, because the claims are drawn to the closure for use w ith the container, the 
closure cap is capable of being used in the intended manner, i.e. sealing a container that has a tapered 
neck. It has been held that a recitation with respect to the manner in which a claimed apparatus is 
intended to be employed does not differentiate the claimed apparatus from a prior art apparatus satisfying 
the claimed structural limitations. Ex parte Masham, 2 USPQ2d 1647 (1987). 
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5. Claims 1-2, 5-13 and 16-17 are rejected under 35 U.S.C, 102(b) as being anticipated by Art^ins 
US 5.489,036. 

Arkins '036 teaches a threaded cap sealing a tapered container neck opening, with a substantially 
cylindrical sealing flange (64) and a disc-shaped stop flange (54). 

Regarding claim 16, it is not clear how the cap is thermofomned; however, it has been held that 
method limitations in a product claim do not serve to patentably distinguish the claimed product from the 
prior art. See In re Thorpe, 111 F.2d 695, 227 USPQ 964 (Fed. Cir, 1985). Thus, even though a product- 
by-process claim is limited and defined by a process, detemnination of patentability is based on the 
product itself. Accordingly, if the product in a product-by-process claim is the same or obvious from a 
product of the prior art, the claim is unpatentable even though the prior art product was made by a 
different process. Thorpe, 111 F.2d at 697, 227 USPQ at 966; /n re Marosi, 710 F2.d 799, 218 USPQ 
289 (Fed. Cir. 1983). 

Conclusion 

6. The prior art made of record and not relied upon is considered pertinent to applicant's disclosure: 
See attached PTO-892, citing relevant references. 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to James N. Smalley whose telephone number is (571) 272-4547. The examiner can 
normally be reached on M-Th 9-6:30, Alternate Fri 9-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Nathan Newhouse can be reached on (571) 272-4544. The fax phone number for the organization where 
this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent Application 
Infonmatlon Retrieval (PAIR) system. Status Infomiatlon for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more infonnation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 



at 866-21 7-91 97 (toll-free). 
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